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Editorial 

elcome readers to the Summer edition of 

Health Law in Canada.  

As mentioned in the last edition, health care reform 

is ‘all the talk’ these days. As I write this foreword, 

all Canadian provincial and territorial premiers are 

in Whitehorse, Yukon this week discussing health 

care transfers, among other issues. The issue is 

whether the federal government will provide more 

financial transfers to the provinces for the delivery 

of health care services. The matter has become par-

ticularly relevant because a guaranteed annual 

transfer growth of six per cent is ending next year. 

This means that instead of continuing at six per 

cent, transfers are scheduled to increase in line with 

the rate of economic growth and the guaranteed 

increase will drop to three per cent.1  

At the same time, Federal Health Minister, Jane 

Philpott, has been leading the discussions with the 

provinces on a new health accord. Premiers are 

hopeful that the federal government will announce 

a transfer increase as part of these negotiations with 

the provinces. The issue is not clear cut, as some 

provinces have requested the federal transfer for-

mula to take into account demographics (for exam-

ple, the elderly or other vulnerable populations).   

Ultimately, any funds received by each province 

will need to be implemented in line with provincial 

and territorial health care policy and within the 

province’s legal framework. With the federal and 
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provincial governments discussing the details re-

garding a new health accord, Health Law in Cana-

da in partnership with the Institute for Health 

Policy, Management and Evaluation, University of 

Toronto has decided to hold a conference on Sep-

tember 14, 2016 in Toronto, Ontario on health care 

reform. Our conference entitled, “A Roundtable on 

the Canada Health Act: Version 2.0” is focused on 

the Canada Health Act because it forms the basis 

for any discussions on health care reform and, of 

course, is the backbone for our current health care 

system. The principles enshrined in the Canada 

Health Act specify the criteria with which provin-

cial and territorial health insurance programs must 

conform, in order to receive federal transfer pay-

ments under the Canada Health Transfer regime. 

These federal transfer payments are exactly what 

the provinces are negotiating with the federal gov-

ernment. Any discussion about health care reform 

must begin, or at the very least address, the Canada 

Health Act. Our conference is timely for this rea-

son. The goals of the conference will be to provide 

a forum for innovative ideas on health care reform 

to be presented, debated, discussed and ultimately 

considered by law and policymakers so that posi-

tive change is affected. 

We hope that readers will take the time to read the 

articles included in this edition — all focused on 

the issue health reform. Our next issue of Health 

Law in Canada will be a special double edition fo-

cused on the articles submitted by conference par-

ticipants and attendees.  

[Editor’s note: Content for the Editorial on Health 

Care Reform in the May issue of Health Law in 

Canada came from the following two sources: 

“Fear and loathing stalk healthcare reform: Hep-

burn” The Toronto Star (27 March 2016) 

“Philpott wants new Health Accord in place by 

2017, a ‘fundamental change’” The Hill Times (15 

March 2016)] 

Rosario G. Cartagena, BSc, MSc, JD 

Deputy Editor-in-Chief, Health Law in Canada 

Associate, Fasken Martineau DuMoulin LLP 

Adjunct Lecturer, Institute of Health Policy, 

Management and Evaluation 
                                                           
1  Bill Curry, “Trudeau’s smooth provincial relations face first 

test over health care” The Globe and Mail (18 July 2016). 

Threatened Litigation Returns Abortion Access to  
Prince Edward Island after 34 Years 

Nasha Nijhawan & Kelly McMillan 

Abstract 

n March 31, 2016, the government of Prince Edward Island committed to provide medical and surgical 

abortions in a public health facility in the Province by the end of the year, for the first time since 1982. 

The Province’s announcement was a direct response to threatened Charter litigation initiated by a group of lo-

cal veteran activists called Abortion Access Now PEI Inc., which challenged the government’s policy not to 

provide abortion services in the Province. In this commentary, legal counsel for Abortion Access Now PEI Inc. 

situate the recent litigation efforts within the history of abortion access and advocacy in PEI. They attribute the 

reversal of the government’s position to the successful reframing of the Province’s abortion policy in the 

threatened litigation and the sustained and creative approaches employed by abortion access activists.   
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On March 31, 2016, the Premier of Prince Edward 

Island, Wade MacLauchlan, announced that by the 

end of 2016, the Province will develop a plan to 

open a women’s reproductive health clinic in an 

Island hospital, which will offer both medical and 

surgical abortion.1 

This announcement represented a sudden reversal in 

the Province’s 28-year-old policy not to provide abor-

tions on the Island. As recently as December 28, 2015, 

Premier MacLauchlan stood staunchly by the “status 

quo” of sending women off of the Island to obtain 

abortion services, citing the divided views of Islanders 

as the basis for the Province’s abortion policy.2 

Following the Province’s policy reversal, the ques-

tion on everyone’s lips was: “why now?” As Prem-

ier MacLauchlan candidly admitted, his decision 

was a concession to threatened litigation pursuant 

to the Canadian Charter of Rights and Freedoms,3 

which was served on the Province on January 5, 

2016 by a group of veteran advocates called Abor-

tion Access Now PEI Inc. (“Abortion Access Now 

PEI”).4 The Premier’s surprising announcement 

came only four days before the lawsuit was sched-

uled to be filed with the Supreme Court of Prince 

Edward Island (after the 90-day notice period re-

quired under the PEI Crown Proceedings Act)5 — 

eliminating the need for potentially costly and pro-

tracted litigation. 

As social movements rarely score their victories by 

merely threatening Charter litigation, the question 

of why it worked in this case is one that bears fur-

ther comment. In our view as counsel for Abortion 

Access Now PEI, the recent success can be at-

tributed to the way the litigation fundamentally re-

framed the discussion about what the Province was 

doing and why they were doing it, against a back-

drop of strong, sustained, creative activism by abor-

tion access advocates on PEI. In this commentary, 

we situate the recent litigation within the history of 

abortion access on PEI and a larger advocacy pro-

ject, of which litigation was simply one part. 

Defining the “Abortion Policy”: 

History of Abortion Access on Prince 

Edward Island 

Naming and defining the Province’s abortion poli-

cy became the foundational question for us, as 

counsel for Abortion Access Now PEI, in determin-

ing how litigation could be used to challenge what 

had become referred to as the “status quo”.6 

Before Abortion Access Now PEI’s threatened liti-

gation, activists and health providers alike had dif-

ficulty identifying the Province’s exact policy with 

respect to abortion. In 2011, the CEO of Health 

PEI, Dr. Richard Wedge, stated publicly that no 

regulatory barriers to abortion existed, and that any 

physician who wished to perform the procedure on 

PEI could do so freely.7 

This position was debunked, however, when, in 

2014, a working group at the Queen Elizabeth Hos-

pital in Charlottetown tried to develop a plan to 

bring a Nova Scotia physician to the Island on a 

monthly basis to provide abortion services. The 

proposal was approved by a Provincial Medical 

Advisory Committee, but before it could be consid-

ered by the Executive Leadership Team of Health 

PEI, the Province instructed Health PEI to cease all 

work on the proposal because it was “against gov-

ernment policy”8 — much to the surprise of the 

then CEO of Health PEI.9 Despite being cited as 

the basis for quashing the proposal, the exact policy 

itself remained unstated and unclear. 

Pinning down the Province’s “policy” was thus the 

first order of business in preparing the legal case. 

Through detailed research and dozens of freedom 

of information requests, Abortion Access Now PEI 

was able to define the Province’s “Abortion Policy” 

as including a decades-old legislative resolution not 

to provide abortion services on the Island, imple-

mented through administrative and regulatory bar-

riers and continued efforts to maintain the status 

quo by quashing proposals for change. 
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Research revealed that on March 30, 1988, the Leg-

islature of Prince Edward Island passed a non-

binding resolution setting out its moral and policy 

position on abortion services in the province. Alt-

hough no abortions had been performed in the 

province since 1982, “Resolution 17” was a reac-

tion to the 1988 decriminalization of abortion by 

the Supreme Court of Canada in R. v. Morgental-

er.10 Resolution 17 stated that PEI “oppose[s] the 

performing of abortions” except to save the life of 

the mother. This position was attributed to “the po-

litical will to protect the unborn fetus”.11 

Parliament never legislated following the decision 

in R. v. Morgentaler, and no change came to PEI. 

Consistent with Resolution 17, abortion services 

remained unavailable in Island hospitals.  

Attempts by Dr. Henry Morgentaler in the early 

1990s to challenge the Abortion Policy were met 

with a redoubling of the government’s obstructive 

efforts. In 1993, the Province created a regulation 

to restrict payment for abortions to procedures per-

formed in a hospital and pre-approved as “medical-

ly necessary” by a committee of doctors appointed 

by the Minister of Health.12 While Dr. Morgentaler 

challenged the regulation successfully in the Su-

preme Court of Prince Edward Island, that decision 

was overturned by the Court of Appeal, which up-

held the regulation as duly authorized by its ena-

bling statute.13 

Dr. Morgentaler never opened a private clinic in 

PEI. Over the years, however, many Island women 

traveled to Morgentaler clinics in Fredericton or 

Montreal, where they paid approximately $750 out-

of-pocket for the procedure, in addition to the ex-

pense of travel and accommodation. 

In 1995, the Province entered into an arrangement 

with a hospital in Halifax to enable PEI women to 

receive abortions there. This arrangement was codi-

fied in a Health PEI policy effective April 1, 1995, 

entitled “Criteria for Payment of Approved Thera-

peutic Abortions”.14 While the Province covered 

the cost of the procedure under this arrangement, 

women had to organize and pay for their own travel 

and accommodations. They also faced delay and 

barriers to obtaining necessary testing and referrals, 

in addition to the hardship of leaving their home 

province.  

Women who could not travel off-Island because 

they lacked the financial means or transportation, 

had other family obligations, or lacked independ-

ence because of age, family violence or a myriad 

of other vulnerabilities simply could not get an 

abortion.  

Despite the existence of the Halifax arrangement 

since 1995, the Province did not provide any in-

formation about how PEI women could access this 

service, and misinformation was rampant. The Hal-

ifax arrangement was not made available on the 

Health PEI website until 2014, and was not includ-

ed in or appended to any other relevant policy or 

agreement regarding the provision or payment of 

health services. (Abortion Access Now PEI only 

obtained it through an FOI request.) 

The Province was able to rely in part on the lack of 

clarity around the Abortion Policy to maintain the 

status quo for decades. Maintaining this status quo 

became the unwritten policy.   

In its draft court application served on the Province 

on January 5, 2016, Abortion Access Now PEI was 

able to distill this lengthy history into discernible, 

deliberate state action. The application defined the 

“Abortion Policy” as a policy since 1988 “not to 

provide abortion services on-Island”. Abortion Ac-

cess Now PEI then identified the steps taken by the 

Province to implement the Abortion Policy over the 

years, including: 

a A regulatory requirement that abortions be 
pre-approved by at least one PEI physician be-
fore they are funded by the Province (the 
“pre-approval requirement”); and 
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b A regulatory requirement that abortions be 
provided in hospitals in order to be funded by 
the Province (the “hospital requirement”);  

 
c The ongoing exercise of the Minister’s discre-

tion or authority under the Health Services 
Act and the Health Services Payment Act to 
obstruct the provision of abortions in hospi-
tals in PEI. 

By identifying positive government action in the 

form of regulatory barriers and Ministerial deci-

sion-making, Abortion Access Now PEI directly 

contradicted the government’s established narrative 

that no regulatory obstacles in fact existed — and 

set the stage for the legal challenge. 

PEI women begin to speak out 

There is no question that, on PEI as elsewhere, 

“abortion is a stigmatized medical procedure”.15 

Women who seek abortion are subject to “perhaps 

the clearest instance of stigmatizing reproductive 

health treatment”.16 

This was particularly the case on Prince Edward 

Island, where abortion was shrouded in stigma, 

shame and discriminatory stereotypes about wom-

en’s reproductive autonomy. Indeed, the Abortion 

Policy of the government of Prince Edward Island 

reinforced and perpetuated this pre-existing stigma 

and shame. 

The tide turned when PEI women began to compile 

personal stories of how the Abortion Policy had 

caused harm and impacted their dignity, and raised 

a collective voice to speak about their experiences. 

Though passionate advocates for access to abortion 

had been active on the Island for decades, their tone 

and tactics changed. 

In January 2014, Dr. Colleen MacQuarrie pub-

lished a study out of UPEI detailing the experiences 

of women who tried to access abortion services, 

illustrating the impact of the Abortion Policy on 

women’s physical, mental and emotional health.17 

Shortly thereafter, a website called The Sovereign 

Uterus published a collection of first-person ac-

counts of the Abortion Policy’s impact, using art 

and social media to promote the issue.18 

Abortion access was an election issue in PEI in 

2015. However, no candidate promised to repatriate 

care to the Island.19 The best that soon-to-be Liber-

al Premier, Wade MacLauchlan, promised was bet-

ter access out of the Province. 

On June 2, 2015, the newly elected Premier an-

nounced that PEI women would be able to access 

abortion services in a hospital in Moncton, in addi-

tion to the hospital services available in Halifax 

since 1995. This, he said at the time, fulfilled the 

government’s obligation “to be in line with the 

Charter of Rights and Freedoms”.20 With the op-

tion of self-referral, the Moncton option improved 

upon the access available in Halifax and represent-

ed the greatest advance in abortion access on PEI in 

20 years. However, travel and cost barriers (still 

prohibitive for many women) remained intact, as 

did the powerful stigma around abortion in PEI.  

While the Province claimed to be meeting its Char-

ter obligations, abortion access advocates did not 

agree. 

The “Abortion Litigation”: Abortion 

Access Now PEI’s Charter Challenge 

For abortion access advocates on PEI, litigation 

was a last-ditch option, and only one strategy with-

in a larger advocacy project. The members of Abor-

tion Access Now PEI were mindful that the courts 

likely could only offer a declaration that the Abor-

tion Policy was unlawful, but would not be able to 

impose a positive obligation on government to pro-

vide the service.  

Abortion Access Now PEI’s threatened legal chal-

lenge was ultimately successful, in our view, be-

cause it was able to take the experiences of PEI 

women and frame them in terms the government 

could not dismiss. It had always been clear to ad-

vocates for access to abortion that the Province’s 
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Abortion Policy perpetuated stigma and discrimina-

tory stereotypes about reproductive autonomy, 

caused significant psychological and physical harm 

(including delay), imposed financial costs on wom-

en, and prevented the most vulnerable Islanders 

from accessing an essential medical service alto-

gether. Expressing those harms through activism 

alone, however, had not proved successful in forc-

ing the government to repatriate care.  

Once the abortion policy was identified, named, 

and framed in terms of positive government action, 

however, Abortion Access Now PEI was well-

positioned to attack the Abortion Policy on admin-

istrative law and Charter grounds. The litigation 

changed the discussion, and framed the problem in 

a way that the Province could not ignore (or, as it 

turned out, dispute).  

The proposed litigation adopted a dual administra-

tive law and Charter rights approach, and is de-

scribed in more detail below. 

A. Administrative Law Challenge 

Abortion Access Now PEI argued, first, that send-

ing abortion services off-Island contravened the 

government’s own health care standards, contained 

in the Provincial Health Plan, and was therefore 

ultra vires the Minister’s authority under the Health 

Services Payment Act and the Health Services Act. 

A fundamental principle of Canadian administra-

tive law is that all state action must find its source 

in legislation. Abortion Access Now PEI relied on 

this principle to argue that PEI’s Minister of Health 

was acting outside of the scope of his authority by 

failing to “ensure the provision of health services in 

the province in accordance with the provincial 

health plan”, as required by s. 2(2) of the Health 

Services Act.21 

In particular, by continuing to implement the Policy 

that abortions would not be provided on-Island, the 

Minister was contravening the Provincial Health 

Plan, which provided that general and gynecologi-

cal surgery and obstetrical services would be pro-

vided at the Queen Elizabeth Hospital in Charlotte-

town and the Prince County Hospital in 

Summerside.22 At the same time, medical proce-

dures comparable to abortion were provided in Is-

land hospitals, such as dilation and curettage 

(“D&C”), which was performed in Charlottetown 

under billing code 6009, between 50 and 80 times 

per year.23 

By continuing to refer women off-Island for surgi-

cal abortions, the Minister was also failing to en-

sure compliance with the Provincial Health Plan. 

The plan provided that only “highly specialized in-

patient and out-patient treatments, procedures and 

consultations” would be provided out of province, 

such as “neurosurgery, brain injuries, specialized 

cancer treatment, specialized psychiatric treatment, 

and specialized children’s treatments”.24 Abortion, 

by contrast, is a non-specialized procedure, and can 

be performed safely outside of a hospital by a pri-

mary care physician.25 

The Province’s Abortion Policy was simply not sup-

ported by its own published health care standards. 

B Challenge under the Canadian 

Charter of Rights and Freedoms 

More significantly, perhaps, Abortion Access Now 

PEI argued that the Abortion Policy violated a 

number of rights of Island women under the Cana-

dian Charter of Rights and Freedoms. From the 

perspective of PEI activists, casting on-Island ac-

cess to abortion as a Charter rights issue was essen-

tial to capturing and affirming the lived experience 

of Island women under the Policy over nearly three 

decades. 

(i) Section 15: Equality Rights 

Abortion Access Now PEI relied heavily on the 

equality guarantee at s. 15 of the Charter, arguing 

that the Abortion Policy discriminated on the basis 

of sex by treating abortion — a procedure only re-

quired by persons who become pregnant — in a 
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manner that is different from the way the Province 

treated comparable basic health services.26 

When the Abortion Policy was situated in the his-

torical context described earlier in this paper, it be-

came clear that even the purpose of the policy was 

discriminatory. The primary objective of the Policy 

— as expressed in Resolution 17, for instance — 

was to restrict women’s access to abortion on the 

basis that abortion is a socially undesirable or im-

moral practice. Such policy rationales are simply 

no longer permissible under the Charter.27 

The Abortion Policy also had discriminatory ef-

fects. By expressing disapproval for abortion and 

those who obtain it, the policy perpetuated the 

stigma associated with the procedure. It also ef-

fectively restricted women’s access to abortion, 

denying them the freedom to make decisions 

about their own health and body. In doing so, it 

reinforced stereotypical assumptions that the state 

was better equipped to make decisions about in-

dividuals’ reproduction and parenting. The Abor-

tion Policy therefore undermined the values of 

personal autonomy and self-determination that 

the Supreme Court has recognized underpins the 

equality guarantee.28 Indeed, the Policy seemed 

to fly in the face of the sentiments expressed by 

Justice Wilson, concurring in R v. Morgentaler 

more than 25 years ago, that: 

The right to reproduce or not to reproduce which is in issue in 

this case is … properly perceived as an integral part of 

modern woman’s struggle to assert her dignity and worth as a 

human being.29 

Even for women who were able to access abortion, 

the Province’s Policy still imposed disproportionate 

burdens by requiring the women to travel outside of 

their province to access abortion — a requirement 

not imposed on any other group in respect of com-

parable health services. 

(ii)  Section 7: Security of the Person 

and Liberty  

In addition to making arguments under s. 15, Abor-

tion Access Now PEI also advanced a claim under 

s. 7 of the Charter, alleging that the Province’s Pol-

icy deprived residents of the right to liberty and se-

curity of the person in a manner that did not accord 

with the principles of fundamental justice. Our in-

terviews with Island women and abortion rights 

advocates revealed that the policy increased risks to 

women’s health in a number of ways. For instance:  

• delays in accessing the procedure can lead to 
a need for more invasive techniques; 

• barriers to access drove women to seek riski-
er alternative options; 

• health care providers were deterred from 
providing safe abortions or post-abortion 
care; 

• women unable to access abortion carried un-
wanted pregnancies to term; and 

• women experienced psychological harm 
caused by the stress and uncertainty of lim-
ited access to abortion. 

Many of these harms were recognized as depriving 

women of their security of the person by the Su-

preme Court of Canada in R. v. Morgentaler.   

Abortion Access Now PEI further claimed that the 

Abortion Policy deprived women of their liberty 

contrary to s. 7 of the Charter, by removing repro-

ductive decision-making power from individual 

women and placing it with the state. Nearly 30 

years ago, Justice Wilson concluded in her concur-

ring opinion in R. v. Morgentaler that “the right to 

liberty contained in s. 7 guarantees to every indi-

vidual a degree of personal autonomy over im-

portant decisions intimately affecting their private 

lives”, and identified “the decision of a woman to 

terminate her pregnancy” as “fall[ing] within this 

class of protected decisions”.30 PEI’s Health Ser-

vices Payment Regulations, however, required 

Ministerial pre-approval as a condition for payment 

for an abortion.31 From the perspective of Abortion 
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Access Now PEI, there was no question that this 

requirement was inconsistent with the right to liber-

ty at s. 7 of the Charter. 

Abortion Access Now PEI submitted that the dep-

rivations caused by the Abortion Policy were in-

consistent with the principles of fundamental 

justice. The policy was arbitrary, in that it was not 

rationally connected to any valid governmental ob-

jective, such as cost savings, or the objectives of 

quality, equity, efficiency or sustainability outlined 

in PEI’s provincial health plan. The Abortion Poli-

cy also harmed women in a manner that was gross-

ly disproportionate to any health systems or moral 

objective. 

(iii)  Section 12: Cruel and Unusual 

Treatment 

Finally, Abortion Access Now PEI advanced a 

novel claim under s. 12 of the Charter, alleging 

that, in some cases, the impact of PEI’s Abortion 

Policy rose to the level of cruel and unusual treat-

ment by the state. Abortion Access Now PEI al-

leged that PEI residents are within the 

“administrative control of the state” with respect to 

their ability to access local health care services, 

thereby engaging s. 12 of the Charter. By continu-

ing to implement the Abortion Policy — including 

through regulatory barriers — the Province was 

engaged in a pattern of conduct to ensure that no 

abortions were made available in PEI, in order to 

advance a particular concept of morality.32 This 

pattern of conduct targeted women, with cruel in-

difference to its disproportionate effects, including: 

limited, uncertain or delayed access to abortions; 

recourse to risky alternative treatments; dispropor-

tionate impact on young women; and chilling ef-

fects on health care providers, leading to 

substandard care in some cases; as well as hard-

ships associated with travel. This state treatment, 

according to Abortion Access Now PEI, was arbi-

trary and degrading to human dignity and worth. 

Developments during the 90-day 

Notice Period 

During the 90-day notice period, public pressure on 

government was sustained through a social media 

and guerrilla art campaign by “Shirley Karats” (an 

artist pseudonym with a nod to the Island’s most 

beloved fictional daughter).33 The Premier was also 

directly targeted with the hashtag #HeyWade, and a 

reference to his own campaign slogan, #ItsTime — 

and a six-foot handwritten letter left outside his 

government office.  

By the time the Premier made his surprise an-

nouncement, advocates had all but given up hope 

that the matter would be resolved by a government 

concession. They were gearing up for a long and 

acrimonious court battle, preparing to voice their 

stories in the courtroom. 

Why did the government concede? 

In his remarks to the media on March 31, 2016, 

Premier MacLauchlan attributed his decision to re-

patriate abortion services to his conclusion that the 

Province could not successfully defend the policy 

under the Charter. Citing legal advice, he said that 

“the current policy would likely be found to be con-

trary to equality rights guaranteed under the Cana-

dian Charter of Rights and Freedoms as well as 

Charter guarantees of security of the person”.34 

While thrilled, we were also astonished to hear the 

Premier acknowledge both the existence of the 

“Policy” as well as the human rights violations 

identified in the case as the basis of the govern-

ment’s policy reversal. In the end, it is clear that the 

threatened litigation provided the Province with 

both a motivation and an excuse to do the right 

thing. By reframing on-Island access to abortion as 

a Charter issue, Abortion Access Now PEI was able 

to properly place responsibility for the harm caused 

by the status quo on the government’s own actions. 

Once placed there, the government had to face its 

obligations to Island women. 
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The true activism remains in the tireless advocacy 

of our clients and of those who have spoken out 

ceaselessly to bring change, even in the face of 

shame and stigma and at great personal cost. The 

personal stories shared through Dr. MacQuarrie’s 

research, and in spaces like The Sovereign Uterus 

intended to “shatter stigma, raise awareness and 

break the silence around abortion on PEI”, and in 

public demonstrations and speak-outs, made a long-

standing issue increasingly difficult for the Prov-

ince — and the rest of the country — to ignore. We 

are proud that we were able to translate the voices 

of PEI women into the language of law, which re-

mains, for better or worse, the language of power. 

Representing them at this critical moment in the 

movement was our privilege: the stuff a lawyer’s 

dreams are made of. 

[Editor’s note: Nasha Nijhawan, H.B.Sc., LL.B. 

and Kelly McMillan, H.B.Soc.Sc., LL.B., B.C.L., 

are partners in the boutique litigation firm Nijha-

wan McMillan Barristers in Halifax, Nova Scotia, 

where they practice civil and criminal litigation and 

administrative law. Nasha and Kelly represented 

Abortion Access Now PEI Inc. in its legal chal-

lenge to the PEI government’s abortion policy.  

You can find more information about their work at 

<www.nmbarristers.com> or follow them on Twit-

ter @nmbarristers]
                                                           
1  In this paper, we use the terms “abortion” or “surgical 

abortion” to refer to the voluntary or elective termination 

of a pregnancy by surgical intervention. “Medical 

abortion” refers to a termination of pregnancy by non-

surgical means, using a drug such as mifepristone. 
2  Teresa Wright, “Defending status quo for abortion on 

P.E.I.” The Guardian (28 Dec. 2015), online: 

<http://www.theguardian.pe.ca/News/Local/2015-12-

28/article-4388343/Defending-status-quo-for-abortion-

on-P.E.I./1>.  
3 Sara Fraser & Jesara Sinclair “Abortion services coming 

to P.E.I., province announces” CBC News (31 Mar. 

2016, updated 1 Apr. 2016), online: 

<http://www.cbc.ca/news/canada/prince-edward-

island/pei-abortion-reproductive-rights-1.3514334>; 

Government of Prince Edward Island, News Release, 

“Province responds to abortion challenge” (31 Mar. 

 

2016), online: 

<http://www.gov.pe.ca/newsroom/index.php3?number=n

ews&newsnumber=10693&dept=&lang=E>. 
4 Abortion Access Now PEI Inc.’s draft Notice of 
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PART II: Case Law, Best Practice and the  

Post-104 Week IRB Disability Test 

Dr. J. Douglas Salmon, Jr., Dr. Jacques J. Gouws & Corina Anghel Bachmann 

Abstract 

he following is Part II of a three-part paper presenting holistic models of determining impairment and oc-

cupational disability with respect to common “own occupation” and “any occupation” definitions, espe-

cially in the motor vehicle accident (MVA) context. This segment of the paper is for the purpose of educating 

readers regarding pertinent case law and related evolving judicial/arbitral interpretations surrounding the Post 

104-week income replacement entitlement within the Ontario MVA insurance system. Best practices in disa-

bility assessment methodology and analysis are supported in the context of holistic occupational disability as-

sessment models in relation to the relevant case law. Comparative analysis was also utilized to inform the 

reader of the emphasis upon the quality of activity engagement across pre- and post-104 week spheres. Beyond 

the MVA sphere, medically-legally, the reviewed case law and related clinical best practices are fully germane 

to the long term disability and WSIB (workers’ compensation) sectors.   

T 
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A specific area emphasized by authors is that the assessment of pain is more complex than is generally 

acknowledged in many disability assessments. Research on the impact of pain on individuals with disabilities 

and impairments arising from injuries sustained, clearly demonstrates that traditional pain measurements are 

often inadequate to fully determine the disability arising from pain. Finally, particularly in the context of In-

surance Examinations (IEs and Independent Medical Assessments for LTD), the principle of competitive em-

ployability is often not considered as it should be in accordance with the existing case law. 

 

Part I of this three-part series reviewed the case law 

and clinical best practices relative to the pre-104 

week income replacement benefit (IRB) entitle-

ment. In parallel fashion, this paper reviews similar 

aspects relative to the post-104 week IRB test. 

Once again, presentation of “clinical best practices” 

shall be derived predominantly in the medical-legal 

context, i.e., as clinical practice methods that are 

best suited to addressing related case law directives 

which ultimately define the meaning of the post-

104 entitlement. It is otherwise assumed that clini-

cians are using best practice clinical methodology 

relative to their own professional guidelines and 

requirements. 

Post-104 Week IRB Disability Test 

As will be recalled from the first paper in the series, 

the initial or pre-104 week IRB disability test is as 

follows:  

As a result of and within 104 weeks after the accident, the 

insured person suffers a substantial inability to perform the 

essential tasks of his or her employment.  

The inaugural paper presented the related case law 

which served to deconstruct the above definition, 

thus providing evaluators with a clear road map as 

to how to appropriately interpret the test and ad-

dress it using case law guided best practices. 

In moving on to the longer term IRB disability 

threshold, the following disability test applies:  

As a result of the accident, the insured person is suffering a 

complete inability to engage in any employment for which he 

or she is reasonably suited by education, training or 

experience.   

Across jurisdictions, this eligibility criterion is 

commonly used in long-term disability benefits as 

well as the Ontario MVA sector. Figure 3 below is 

a schema which is analogous to the pre-104 week 

IRB schema shown in Part I. Once again, the pri-

mary injury/illness gives rise to a unique constella-

tion of physical, emotional and cognitive 

impairments. In this phase however, because there 

is no specifically targeted occupation with unique 

related demands, there is no role for comprehensive 

on-site job demands analyses per se. Rather, the 

first step is that of identifying a cluster of occupa-

tions that may potentially suit the claimant by “ed-

ucation, training or experience”. The primary driver 

of such a quest is that of the combined inputs of the 

general functional ability/capacity evaluation 

(FAE) and the psychovocational assessment. The 

general FAE may occur in the context of a multi-

disciplinary disability assessment, or it may exist 

on file in advance of the disability assessment.  

The psychovocational assessment serves to identify 

the “personal and vocational” characteristics of the 

claimant. It is similar in format/methodology to the 

rehabilitation-oriented psychovocational assess-

ment, but is distinctly different from its rehab 

cousin in focus and orientation. In a rehabilitation 

context, the psychovocational assessment serves as 

the first step in the identification of actual voca-

tional rehabilitation objectives of the patient/client 

within the purview of his or her residual physical, 

cognitive and psychological abilities. As such, it 

will be the springboard towards plotting a specific 

course of occupational training, skills enhancement, 

and/or direct placement.  

The post-104 IRB psychovocational assessment 

on the other hand, may never be used for voca-
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tional rehabilitation planning purposes. In this 

respect, regardless of some overlap, it is specifi-

cally a disability determination tool. As such, 

while maximizing the claimant’s vocational in-

terest, motivation, and personal values and life-

style objectives is a consideration, these factors 

are appropriately downplayed in the interest of 

identifying a broader array of occupations which 

serve to mitigate the claimant’s financial losses. 

This does not mean that one ought to completely 

ignore a claimant’s vocational interests. Con-

straints are placed on job selection by the re-

quirement to consider the impact of such 

occupational choices upon the claimant’s overall 

well-being and in recognition of his or her past 

job history, particularly wherein he or she has 

intentionally moved out of a prior line of work.   

 

Figure 3. Post-104 week “any occupation” disability determination. 

Stage I: P104 Stage I: P104 ““Any OccupationAny Occupation”” Disability DeterminationDisability Determination

Illness/Injury

Physical Abilities/Limitations
• General FAE

Significant Cognitive

Impairment
• Neurovocational Assessment

Physical Impairments Emotional Impairments Cognitive Impairments

Potential Job 

Alternatives

Minimal Cognitive 

Impairment
• Psychovocational Assessment

Personal & Vocational Characteristics

Dr. J. Douglas Salmon, Jr. © 2001, 2006

 
 

Applying the Venn diagram concept of essential 

job tasks (Figure 1) to the post-104 week IRB test, 

essentially the same criteria are used, but replicated 

across all occupations under consideration. Ulti-

mately, those occupations for which there is a clear 

correspondence between substantial impairments 

and substantial job tasks, are ruled out, while those 

circumventing the claimant’s substantial impair-

ments are ruled in.    

The Work Environment/Demands: 

National Occupation Classification 

The National Occupational Classification (NOC) 

is the taxonomy for occupational classification in 

Canada. As there are no pre-determined occupa-

tions one must consider in order to determine 

whether a claimant meets the post-104 week IRB 

test, there must be a methodology to consider the 

work demands/environment in the search for 

those suited to the claimant by education, training 

or experience. The NOC classifies occupations by 

skill levels (first digit), skill type (second digit), 
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minor groups (third digit), and unit groups (fourth 

digit). Each occupation is coded in terms of the 

following workplace characteristics and required 

qualifications: 

○ aptitudes related to the occupation 

○ interest factors common to those who work in the 

occupation 

○ worker functions (data, people, things) 

○ physical activities required 

○ environmental conditions 

○ education/training requirements. 

Once the above occupational demands and envi-

ronmental factors are established, a claimant’s cor-

responding characteristics can be compared to the 

occupational profile. In other words, the work ac-

tivity demands and related factors are then com-

pared to the claimant’s residual ability-based 

productive capacity and to any potential disability 

specific contraindications (e.g., temperature ex-

tremes in relation to chronic pain). 

In considering occupational cognitive, psychologi-

cal and interpersonal demands as articulated above, 

the disadvantage of the NOC is that more refined 

demands in these specific domains cannot be well 

identified and systematically considered in the 

analysis. The NOC remains a generally good guide 

however, and on the basis of “average” de-

mands/characteristics within an occupational group, 

these concerns are dampened to some degree. 

The Case Against Computerized 

Transferable Skills Analyses 

To the inexperienced eye, the need to formally 

measure a claimant’s ability to engage in suitable 

occupations may not be obvious in the context of 

the “education, training or experience” mandate. 

Can’t one simply look at each of these factors and 

derive an occupational profile based upon the 

claimant’s past job experience? This is the very ap-

proach utilized in Computerized Transferable Skills 

Analysis (TSA). TSAs basically review the sub-

ject’s past job history, and on the basis of the asso-

ciated NOC profiles for each occupation, generate a 

representative aptitude profile on the basis of the 

highest “demonstrated” aptitude levels across all of 

the previous occupations combined. This conjec-

tured aptitude profile, based upon a supposedly 

proven “pre-condition” occupational history, is 

however flawed in many ways. Transferable skills 

are based on “aptitudes” which reflect a person’s 

potential to learn a skill and are NOT synonymous 

with actual skills acquisition. For example, an indi-

vidual may have the aptitude to be a carpenter’s 

assistant, but that doesn’t mean the person actually 

has functional work skills in this area (and often 

they do not). By contrast, a comprehensive psy-

chovocational assessment ideally includes a “func-

tional transferable skills analysis” to determine 

actual skills that the individual has acquired over 

their career, rather than merely considering his or 

her skills potential. Even if the computer-generated 

profile appropriately reflects the claimant’s 

premorbid aptitude levels, if a claimant remains 

symptomatic and impaired at the two-year point 

post accident, there is a very low likelihood that the 

premorbid measured aptitude levels will be main-

tained at that time because:   

1. Pain, emotional, and cognitive impairments 

will typically erode functioning such that 

the individual will not be able to perform 

many of the suggested computerized TSA 

jobs (psychovocational/neurovocational 

evaluation would show that they are per-

forming well below acceptable levels).   

2. Reported levels of premorbid education and 

academic skills are commonly undermined 

by disuse of these skills pre-accident; fur-

ther erosion occurs post accident due to 

even more pronounced and prolonged dis-

use and cognitive impairments. 

3. Foreign education in non-English generally 

results in testing scores well below English-

based equivalency. 



14 | P a g e  

 

 

Health Law in Canada I Volume 37 I No. 1 

4. People often obtain jobs (pre-accident) 

through friends and family, thereby bypass-

ing the called for requirements of the NOC, 

making it look like they have higher levels 

of education/literacy/numeracy/aptitudes 

than is really the case. 

5. Many jobs in fact may be less or more de-

manding than suggested by the aptitude and 

other requirements in the NOC, which re-

flect “average” requirements for an occupa-

tion. For example, hotel clerks in big chains 

may require completion of universi-

ty/college programs, while small family-

owned hotels typically don’t, and a similar 

approach is true for chain grocery store 

cashiers versus family-owned variety store 

cashiers. Thus, in the case of a claimant 

who premorbidly was a cashier in a small 

family-owned grocery store, the TSA may 

enter education and aptitude levels for the 

big chains, making it look as though the in-

dividuals’ pre-MVA skill/educational base 

was more substantial than in reality. 

6. TSAs often use a wage database that is ei-

ther U.S.-based, averaged across experience 

levels, or otherwise incompatible with the 

mandatory FSCO wage table. 

The following case example demonstrates the im-

portance and best practice of fully measuring 

claimant’s academic and aptitudinal data rather 

than relying upon a computer-generated report. A 

clinical thumbnail sketch of the case is presented, 

followed by a summary of the psychologically 

based occupational activity limitations, and the 

post-104 occupational analyses. 

Case Example 

• fifty-five-year-old, English as a second language 

speaking, foreign-born male 

• two-year post secondary education 

• pre-MVA press machine operator 

• left hip fracture; chronic pain 

• psychological diagnoses formally made only at two 

years’ post-accident during the post-104 week 

psychovocational assessment, as follows: 

○ PTSD, with ongoing in-

vehicular/pedestrian phobia 

○ major depression, partially resolved with 

mild Adjustment Disorder with Anxious 

Mood, irritability 

Occupational activity restrictions stemming from 

psychological diagnoses: 

• For the foreseeable future, activities that should be 

avoided, at least initially: 

○ frequent driving related activities 

○ frequent multitasking activities 

○ frequent work disruptions 

○ frequent and substantial visual or 

auditory distractions, including working 

in close proximity to others 

○ highly paced work 

environments/occupations (e.g., 

assembly-line/quotas, frequent short turn 

around deadline pressures) 

○ high stress occupations 

○ fast-paced/dangerous machinery 

○ frequent high level, fast-paced 

conversations  

○ frequent new learning demands 

Disability Analysis of “Education, Training or Ex-

perience” 

• Education:  

○ Two years of college in fine arts abroad.   

○ In all past work experience, 

education/academic abilities were non-

essential.  

○ Academic (English-based) testing: grade 5 

level spelling and reading comprehension 

levels, and grade 5 arithmetic.  

○ Functionally, academic achievement at pre-

high school level, but credentials above that 

given two-year college program.   

○ Practically, earned high school level 

education may be a market advantage over 

those without high school education, but 

claimant remains disadvantaged by poor 
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functional academic levels for occupations 

requiring high school level academic skills.   

○ Overall, claimant is assessed at partial high 

school completion (selected as a 

compromise between his stated level of 

attainment and current tested levels). 

○ Occupations based on education/cognitive 

profile aptitudes (adjusted for best 

representation in consideration of all 

administered cognitive measures): 

Recreational Facility Attendant 

(semi/sedentary) (NOC 6670.5), Ticket 

Taker and Usher (NOC 6683.6), Food 

Service Counter Attendant and Food 

Preparer (NOC 6641), Parking Lot 

Attendant (semi/sedentary) (NOC 6683.5), 

Gas Station Attendant (NOC 6621).  

• Training: No formal occupationally related training 

recognized 

• Experience/Career Path:  

○ 1997: two months in 1997/98 

Assembly/Quality control for Lily Cup 

earning $9 per hour;  

○ 1998-2000 Bender for a steel manufacturer 

earning $9 per hour;  

○ 2000 until the accident Press Operator for 

Norris Packaging earning $12 per hour.  

Analysis: In light of the generally speedy nature of 

these tasks, and his poor performance in areas of 

form perception, motor coordination, finger dex-

terity and manual dexterity (all in the below aver-

age range), the claimant is unable to perform at a 

competitive level in these occupations. 

This example clearly drives home the point that a 

transferable skills analysis would have resulted in 

a gross overestimation of the individual’s actual 

aptitude levels and academic abilities, assuming 

that two years’ post high school had been entered 

(with the computer database treating this as syn-

onymous with Canadian-based education in Eng-

lish/French, rather than in a foreign language). 

Similarly, the TSA would likely have entered 

motor and psychomotor, and possibly several 

other aptitudes at a higher level than his tested 

level, on the basis of his semi-skilled past work 

history, i.e., on the basis of the highest indica-

tions of NOC ratings of aptitudes generally char-

acteristic of each past occupation. In reality, 

however, his MVA related physical and emotion-

al impairments clearly resulted in lower post-

morbid tested aptitude levels.   

Post-104 Week Case Law Criteria 

Similar to the pre-104 case law that serves to 

add an interpretative layer to disability determi-

nation, there are important legal principles 

which now inform state of the art methodology 

and form the principles of post-104 week disa-

bility determination. Those principles are as fol-

lows and will be detailed throughout the 

remainder of this section: 

• suitability of post-morbid employment, maintaining 

reasonable remuneration and status 

• submaximal effort does not necessarily invalidate 

testing 

• occupations need not be exhaustive 

• demonstrated competitive work quality 

• self employment considerations 

• work ready, without retraining 

• work cannot promote condition 

aggravation/worsening. 

The Nature of Suitability 

As succinctly quoted in Pedden v. Dominion of 

Canada General Insurance Co., [1995] O.I.C.D. 

No. 210 (FSCO A-008977, December 1995, at p. 

6), suitability of the identified alternate employ-

ment goes well beyond the notions of “education, 

training or experience”: 

A reasonably suitable job is one which is comparable to the 

applicant’s pre-accident occupation in nature, status and 

remuneration. An applicant is not required to engage in trivial 

or inconsequential work, work for which he or she is 

overqualified, or work which he or she is completely unsuited 

for by background. 

Given the case law mandate, this principle may 

be integrated clinically as demonstrated by the 

remuneration Table 1 below, which is extracted 
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from one of the author’s (JDS) psychovocational 

assessment reports. Each occupation under con-

sideration on the left is contrasted by earnings 

relative to the base (pre-accident earnings) in the 

right-hand column. The table below demonstrates 

the substantive income loss relative to pre-MVA 

earnings.  

 

Table 1. Residual remuneration 

*Calculation based upon “Less than 36 months” wage figure unless otherwise stated; wages from 2006 Financial Services Commission of Ontario Residual 

Earning Capacity tables. 

 

Continuing with the example above, the related re-

port then proceeded to derive an analysis on the 

basis of socio-economic status, and in regards to 

this aspect concludes:  

Socioeconomic Analysis: The above occupations would 

appear to reasonably maintain his pre-accident socio-

economic status, given that the occupations reflect a level 

commensurate with the client’s pre-morbid Skill Level and 

Skill Type relative to the National Occupation Classification.   

When the occupational earnings retention falls sig-

nificantly below that of the pre-accident earnings, 

and/or if the socioeconomic status reflects a signifi-

cant decline in the post-104 week occupations se-

lected, then the evaluator would be obliged to 

recognize that the post-104 week disability test may 

in fact be met. However, in Ontario, there is no 

clearly established threshold with respect to either 

the benchmark earnings loss ratio or the socioeco-

nomic decline for disability determination. Rather, 

this is discretionary in relation to the facts of the 

case. For instance, the Table 1 analysis above may 

suggest a significant remunerative incompatibility. 

However, if the individual had held the immediate 

pre-accident job with high earnings for a very short 

time, with income levels from other occupations 

being more synonymous with the post-accident oc-

cupations suggested, this may discourage the grant-

ing of post-104 IRBs. This differs from long-term 

disability policies which tend to have clearly de-

fined earnings loss declines, depending upon the 

policy structure. At best then, the assessor is able to 

present data and arguably draw more substantive 

conclusions at the extremes, such as when there are 

sufficient occupations allowing for at least 80 per 

cent earnings retention, as well as where there is 

across the board under 50 per cent retention (par-

ticularly when higher pre-MVA earnings lasted 

over a considerable time period).   

Submaximal Effort Considerations 

In the case of L.F. v. State Farm Mutual Automo-

bile Insurance Co., [2002] O.F.S.C.I.D. No. 122 

(FSCO A00B 000364, August 21, 2002 (upheld on 

appeal)), the multidisciplinary evaluators noted the 

presence of submaximal effort on the part of the 

claimant. The arbitrator clearly indicated that un-

conscious submaximal effort does not necessarily 

invalidate testing. The point being recognized here 

Occupation  Less than 
36 months 

36 months 
but less than 
120 months 

120 months 
or greater 

*Earnings retention vs. 
reported pre-MVA 
earnings ($42,000) 

Recreational Facility Attendant $22,045 $35,823 $44,780 52% 

Ticket Taker and Usher $19,978 $27,526 $39,269 48% 

Food Service Counter Attendant 
and Food Preparer 

$15,155 $21,491 $31,690 
36% 

Parking Lot Attendant 
(semi/sedentary) 

$19,978 $27,526 $39,269 
48% 

Gas Station Attendant $15,155 $20,708 $29,623 36% 
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is that if the submaximal effort is an inherent char-

acteristic of the physical or psychological impair-

ment, or an understandable behavioural related 

outcome, then such should not act against the 

claimant but should be considered part and parcel 

of their legitimate impairments. As such, client 

presentations characterized by significant chronic 

pain, depression and/or organically based apathy 

for instance, may be viewed as having inherent 

amotivation syndromes consistent with their pre-

senting conditions and thereby accounting for their 

“submaximal effort”.   

Occupations Need Not Be Exhaustive 

This criterion relates to the principle that for practi-

cal purposes, the claimant need only be tested 

against a reasonable subset of occupations, such 

that he or she does not need to prove the inability to 

perform all conceivable occupations: 

…the applicant is not required to prove the impossible; i.e. 

that the applicant is unable to perform every employment or 

occupation for which he/she is reasonably suited. 

Wigle and Royal Insurance, [1996] O.I.C.D. No. 13 (Arb. 

Seife) 

Worker Productivity, Quality, 

Competitive and Readiness Factors 

In keeping with the competitive productivity re-

quirements of the pre-104 week IRB test, there are 

parallel requirements in the context of the post-104 

week IRB test. The following quotations clearly 

establish that the post-104 week test also demands 

that the claimant be considered on the basis of his 

or her ability to perform at least one of the identi-

fied occupations on a competitive basis: 

• “Somehow, the ability to engage in a reasona-

bly suitable job, considered as a whole, includ-

ing reasonable hours and productivity must be 

addressed”. (Terry v. Wawanesa Mutual Insur-

ance Co., [2001] O.F.S.C.I.D. No. 102 (FSCO 

A00-000017) and supported in many others in-

cluding Lombardi v. State Farm Mutual Auto-

mobile Insurance Co., [2001] O.F.S.C.I.D. No. 

55 (FSCO A99-000957, April 11, 2001); 

Horne v. CIBC Insurance, [2001] O.F.S.C.I.D. 

No. 193 (FSCO A00-000291); L.F. v. State 

Farm Mutual Automobile Insurance Co., 

[2002] O.F.S.C.I.D. No. 122 (FSCO A00B 

000364, August 21, 2002 (upheld on appeal))  

• “The ability to engage in a reasonably suitable 

job, considered as a whole, including reasona-

ble hours, consistent attendance and productiv-

ity is the essence of the ‘complete inability’ 

test”. (Terry v. Wawanesa Mutual Insurance 

Co., [2001] O.F.S.C.I.D. No. 102 (FSCO A00-

000017); L.F. v. State Farm Mutual Automo-

bile Insurance Co., [2002] O.F.S.C.I.D. No. 

122 (FSCO A00B 000364, August 21, 2002 

(upheld on appeal)) 

• “Considerations of the ‘complete inability’ test 

include whether the applicant demonstrates the 

speed, accuracy, consistency and productivity 

sufficient to be employable in the suitable oc-

cupation”. (Terry v. Wawanesa Mutual Insur-

ance Co., [2001] O.F.S.C.I.D. No. 102 (FSCO 

A00-000017); L.F. v. State Farm Mutual Au-

tomobile Insurance Co., [2002] O.F.S.C.I.D. 

No. 122 (FSCO A00B 000364, August 21, 

2002 (upheld on appeal))  

• “If the applicant’s performance on … testing 

fails to result in competitive levels of speed, 

accuracy, consistently, longevity and produc-

tivity sufficient to be employable in one of the 

identified suitable occupations, the applicant 

satisfies the ‘Complete Inability’ test”. (Terry 

v. Wawanesa Mutual Insurance Co., [2001] 

O.F.S.C.I.D. No. 102 (FSCO A00-000017, Ju-

ly 12, 2001); L.F. v. State Farm Mutual Auto-

mobile Insurance Co., [2002] O.F.S.C.I.D. No. 

122 (FSCO A00B 000364, August 21, 2002 

(upheld on appeal)) 

• “There is no better evidence of incapacity to 

perform a task than the failure of an honest and 

sustained attempt to do it”. (Foden v. Co-
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Operators, Insurance Assn., [1978] O.J. No. 

3487 (H.C.J.), as referenced in Rumak v. Per-

sonal Insurance Co. of Canada, [2003] 

O.F.S.C.D. No. 155 (FSCO A01 B 000065, 

November 2003). 

• “It might at first glance seem anomalous to 

hold that a person who has returned full-time 

to work and who is receiving full pay is at the 

same time “totally disabled”. The anomaly is 

more apparent than real. First, on the facts, the 

plaintiff’s employer did not keep her on be-

cause he was satisfied with her work. He was 

not satisfied. He kept her because he hoped she 

would improve, notwithstanding that she was 

not capable of doing what was expected of her 

and that the quality of her work had deteriorat-

ed. It is open to an employer to keep on an em-

ployee whose work is not satisfactory just as it 

is open to him to terminate the employment. 

As I have observed, those facts standing by 

themselves may mean little. To be terminated 

does not prove that an employee does not have 

the capacity to perform a task nor does to be 

kept on the payroll prove that he has”. (Foden 

v. Co-Operators Insurance Assn., [1978] O.J. 

No. 3487 (H.C.J.), at paras. 55-56 (underscore 

added). 

• If the applicant requires more than minimal 

retraining to do the job, the job is not suitable 

and the claimant meets the test. (Horne and 

CIBC, [2001] O.F.S.C.I.D. No. 193 (FSCO 

A00 B 000291, December 20, 2001) 

Rejection of Self-Employment 

A not uncommon set of recommendations emerg-

ing from vocational and psychovocational recom-

mendations over the years was that the claimant 

would be capable of self-employment and as such, 

not eligible for post-104 week income benefits. 

However, in Lee and Certas, [2006] O.F.S.C.D. 

No. 98 (FSCO A03-000041, June 15, 2006) this 

issue was eloquently and thoughtfully addressed. 

While these authors were unable to identify similar 

references, it serves as a very pragmatic reality 

check on such recommendations: 

[115]  [The vocational evaluator] recommended that she 

consider self-employment involving answering telephones in 

a home office. This would allow [her] to change positions at 

will. [The evaluator] noted that [her] success will depend on 

her ability to market her services and obtain clients, and that 

until she became established, she might have difficulty 

obtaining a wage comparable to what she earned pre-accident. 

I find no evidence that [she] has any of the requisite skills for 

marketing, obtaining clients, billing, collecting accounts and 

running a business. I find that in most cases, self-employment 

would be such a different enterprise from regular 

employment, that the two cannot be equated.  

Final Considerations and De-

emphasized Factors 

An obvious consideration in the case law is the 

question of whether or not the individual must be 

prevented from working on a continuous basis in 

order to be in receipt of post 104 week IRBs. While 

other disability systems such as Canada Pension 

Disability explicitly require continuous inability, in 

Lee and Certas, [2006] O.F.S.C.D.No. 98 (FSCO 

A03-000041, June 15, 2006), the following opinion 

was given: 

[85]  In this regard, I also note that the test for post 104-week 

benefits does not contain any requirement or refers to any 

definition that requires Ms. Lee to be ‘continuously’ 

prevented from working. I agree with the arbitrator in the 

Lombardi case, that the drafters did not intend periodic work 

to necessarily bar benefits in relation to the overall analysis of 

a work disability.  

The last criterion which we shall consider is one 

which is also an important factor in combination 

with the competitive work concept, and that is the 

notion of the degree to which one’s underlying 

condition reacts in the context of work demands 

and stress: 

If the jobs identified by the assessors as suitable are discordant 

with the applicant’s ambitions or would promote depression 

or deterioration in the applicant’s conditions, it is 

unreasonable for the jobs to be considered suitable (Attavar v. 
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Allstate Insurance Co. of Canada, [2003] O.J. No. 213 (C.A.) 

(January 29, 2003) 

While all of the above case law criteria clearly 

put flesh on the meat of the ‘any occupation’ test, 

it is also important to note that there appears to 

be a de-emphasis on considerations of job availa-

bility/existence and of one’s capacity to travel to 

work (assuming that travel is not an essential job 

task). There have been limited exceptions with 

respect to the capacity to travel to work, such as 

the presence of claustrophobia impairing the in-

dividual’s ability to travel. By contrast, however, 

these factors are typically well considered in tort 

loss of earning capacity and competitive employ-

ability analyses. 

Summary of Post-104 Week Case Law 

Influenced Criteria 

To ensure that the evaluator has given sufficient 

consideration to the above referenced case law, the 

following questions should be asked in the final 

analysis towards addressing the post-104 week dis-

ability test: 

1. Are the selected occupations commensurate 

in nature, status and remuneration to the 

claimant’s pre-accident training, education 

and experience profile? 

2. Can the claimant perform the essential job 

tasks of each occupation at a sustained and 

competitive level, with minimal further 

(re)training/rehabilitation? 

3. Would the identified occupations avoid ag-

gravating the individual’s condition and 

avoid fostering a worsening of MVA-

related impairments? 

With respect questions number 2 and 3 above, an 

evidence-based response cannot be obtained in 

most circumstances on the basis of a psychovoca-

tional evaluation alone, and/or in concert with a 

few hours’ functional ability evaluation. Never-

theless, many IME/insurer examiners and even 

plaintiff-oriented evaluators do not go beyond the 

provision of these sole evaluations.   

While this combination is very appropriate for the 

identification of the target occupations considered 

to be potentially “suited by education, training or 

experience”, in isolation they are unable to con-

sider the competitive employability and related 

criteria discussed in the case law cited above. The 

depictions below, however, differentiate the two 

models, the first of which is a traditional one-stage 

model, while the second one reflects a state of the 

art, case law compliant, two-stage model. While 

the first stage is shared between the models, the 

key aspect of the second stage is that of the inclu-

sion of a multi-day situational work assessment. 

The situational work assessment involves simulat-

ed work tasks corresponding to each of the target 

occupations under consideration, typically includ-

ing some standardized work sample technology in 

conjunction with non-standardized activities. 

While the length of these assessments may vary up 

to an ideal of five consecutive days, we minimally 

recommend two days for non-brain injured and 

three days for brain injured clientele. Of course, 

with respect to question 3 above, even a five-day 

situational assessment is unlikely to ascertain 

whether a given occupation may foster condition 

worsening over the medium to longer term. An 

acknowledged criticism of multi-day situational 

assessments is that pain for instance may be ag-

gravated over a period of a few days before the 

individual acclimatizes to an increase in daily ac-

tivity level relative to his or her prior non-work 

status. However, this criticism is not one of situa-

tional assessment methodology, but rather of its 

length. The latter is typically more of a funding 

consideration, or rather, one of cost limitations by 

funding parties. 
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                                                  Figure 4. Stage 1, “Any Occupation” Disability Determination 
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                                                      Figure 5. Stage 2, “Any Occupation” Disability Determination 
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Best Practices Summary for Post-104 

Week Disability Analysis 

The following principles reflect our recommenda-

tions for best practices in accordance with the 

evolving case law, as reviewed above, with respect 

to post-104 week disability evaluation: 

• For brain injury cases, a neuro-psycho-

vocational assessment should be performed 

ideally by a qualified neuropsychologist within 

one report, or alternatively in combination by a 

neuropsychologist and vocational 

psychologists in a single or two well-

coordinated reports.  

• A psycho/neurovocational post-104 week 

focused disability assessment should never 

present a general “laundry list” of occupations, 

but should be more focused on identifying a 

few “testable occupations”. 

• A psycho/neurovocational post-104 week 

focused disability assessment should include 

earnings retention and socio-economic status 

analysis. 

• Computer-based transferable skills analyses 

should not be utilized in the process. 

• Physical/functional capacity assessments 

should not be restricted to traditional 

functional ability evaluations.  

• Utilize multi-day situational work assessments 

and/or work trials to determine “competitive 

employability” and functional status relative to 

the selected target occupations. 

• Utilize the questions above as a quality 

assurance checklist to assure that key case law 

criteria have been appropriately considered. 

Conclusion of Part II 

It was the intention of this paper to educate readers 

about pertinent case law and related evolving judi-

cial/arbitral interpretations surrounding the post-

104 income replacement entitlements within the 

Ontario MVA insurance system. By presenting the 

case law, best practices in disability assessment 

methodological and analysis were substantiated and 

elucidated in the context of holistic occupational 

disability assessment models. Comparative analysis 

was also utilized to inform readers of commonali-

ties in case law evolution, such as the emphasis up-

on the quality of activity engagement across pre- 

and post-104 week spheres. 

One area that the authors have highlighted is that 

the assessment of pain is more complex than is 

generally acknowledged in many disability assess-

ments. Research on the impact of pain on individu-

als with disabilities and impairments arising from 

injuries sustained, clearly demonstrates that tradi-

tional pain measurements are inadequate to fully 

determine the disability arising from pain. Also, in 

establishing recommendations to returning disabled 

individuals to work, the principle of competitive 

employability is often not utilized as it should be in 

accordance with existing case law.  

In the final segment of this trilogy, the best practice 

methodologies for use in Situational Assessment 

and Simulated work trials, shall be explored with 

final considerations in relation to post-104 week 

oriented neuro/psychovocational assessments. 

[Editor’s note: Dr. J. Douglas Salmon, Jr. holds a 

Master’s degree in Vocational Rehabilitation Coun-

seling and a Doctorate specializing in rehabilitation 

and neuropsychology and is the author and co-author 

of many rehabilitation assessment and outcome eval-

uation instruments, and treatment resource materials. 

Dr. Salmon is also involved in providing neuropsy-

chological FASD assessments in the context of 

Gladue pre-sentencing considerations for convicted 

Indigenous persons and is actively developing FASD-

related intervention/rehabilitation services for Indige-

nous inmates. Dr. Salmon’s multi-disciplinary clinics 

provide comprehensive rehabilitation services 

(<www.rtwintegratedhealth.com>) and  

multidisciplinary assessments 

(<www.synergyintegratedassessments.com>).  

Dr. Salmon served on several committees of the  

Financial Services Commission of Ontario addressing 

Designated Assessment Centre (DAC) development 

and consulted to the Minister of Finance’s DAC 

committee.  
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Trillium Gift of Life Act and Why the Struggle with Organ  

Donation Persists in Ontario 

Hillary Chan  

Abstract 

espite the creation of Ontario’s Trillium Gift of Life Network Act in 1990, Ontario’s prospect in organ 

supply remains low. Since 1990, medical findings have informed and changed approaches to organ 

donation; however, these approaches have not been implemented consistently across hospitals nor have 

they been integrated firmly into the law. This lack of consistency and integration, as research suggests, 

prevents organ donation rates from fulfilling their potential. In response to such downfalls, this art icle 

suggests areas in the Trillium Gift of Life Network Act that should be updated as a first step to improving 

organ donation rates. 

 

Despite the Trillium Gift of Life Network (TGLN) 

increasing the number of organ donors by around 

100 donors over the 2013 to 2015 period,1 Canadi-

ans remain “five to six times more likely to need an 

organ transplant than to become a deceased organ 

donor”.2,3 The deficit in organ supply grows more 

concerning as Canadian demographics begin to 

change. Although raising organ donation rates is a 

national concern, each province has its own organ 

transplantation laws. Accordingly, organ donation 

should be investigated at the level of provincial leg-

islation. In Ontario, the Trillium Gift of Life Net-

work Act4 (TGLNA) sets out organ donation laws 

along with the rights and obligations of the Trillium 

Gift of Life Network (TGLN), the government or-

ganization overseeing organ donations in Ontario. 

The mandates of TGLNA, which declares TGLN 

supports organ donation activities and educates the 

D 
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public about organ donation, lack proper execution, 

which prevents significant improvement of Ontar-

io’s organ donation rates.  

The current reimbursement strategy created to meet 

the objective of supporting organ donations oppos-

es the goal of s. 10 of TGLNA without effectively 

increasing organ donation rates, and negatively 

changes the appeal of organ donation.5 Section 10 

of the TGLNA prohibits direct or indirect selling of 

organs of “valuable consideration”.6 The United 

States, which has contemplated reimbursements 

and tax exclusions for organ donors before, still 

interdicts such financial incentives due to their Na-

tional Organ Transplant Act, which delineates the 

same rule as s. 10 of the TGLNA.7 Conversely, be-

cause s. 8.12 states that the TGLN must comply 

with the Health Minister’s instructions, the TGLN, 

in 2008, followed the government’s decision to re-

imburse living donors.8,9 

According to the Ontario government, reimburse-

ments are necessary because donors “should not 

suffer financial loss” for delivering “one of the 

most generous acts anyone can perform”.10 Particu-

larly, the reimbursements were designed to over-

come disincentives regarding organ donations.11 

Current reimbursements cover a donor’s ancillary 

expenses during the organ donation up to $5,500, 

but do not cover other costs.12 This amount does 

not compensate for the financial loss from not 

working while recovering from an organ dona-

tion.13 So it is not surprising that these reimburse-

ments have not significantly helped with increasing 

organ donation.14  

The specific conflict in the contradicting values 

conveyed between government orders and the 

TGLNA also alters the appeal of organ donation 

procedures. On an ethical basis, organ donation, as 

the name suggests, should be for beneficence, 

“emotional benefit from lifesaving” — arguably an 

indirect payment. The public already views the pa-

perwork attached to organ donations as a trade-off 

that could enter a slippery slope to the brokering of 

organs. Financial reimbursements could worsen the 

ethical appeal of TGLN. 

As the U.S. Department of Health & Human Ser-

vices explains, having financial reimbursements 

turns organ donation into the oxymoron “reward-

ed gifting”.15 Such change revolutionizes the 

framing of organ donation; donors become ven-

dors, thereby framing the body as a commodity, 

“sold and bartered…similar to any other good or 

service”.16 Even though Ontario’s reimburse-

ments are not yet financially lucrative enough to 

influence donation rates, a potential implication 

would be the development of the public fear of 

“organ vendors” demanding higher prices (or bet-

ter reimbursements in this case), for their “dona-

tions”. As well, the financial burden for Ontario 

will increase due to the TGLNA’s allowance for 

government powers to use financial incentives in 

order to arguably increase healthcare efficiency.17 

The split message that reimbursements make with 

s. 10 shows that the TGLNA requires amendment 

in order to frame policies that publicly display 

unified aims and, therefore, strategy to support 

organ donation.  

Aside from meeting an objective by opposing a 

section within the same Act, the TGLNA also 

lists public education about organ donation as a 

key responsibility of TGLN; however, this man-

date remains minimally fulfilled since the 

TGLNA has limited ability to ensure the method 

of education or the content of the information is 

effective or precise.18 The TGLNA has no power 

over how objectives are achieved, so the delivery 

of its educational materials lack improvement, 

which leaves organ donation rates from certain 

populations constantly low. According to Li, et 

al. (2015), the two largest visible minorities in 

Canada, Chinese and South Asian, are much less 

likely to register or to consent for organ dona-

tions due to misconceptions about donations.19 
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These ethnicities convey fear of disfigurement 

from organ procurement and distrust medical sys-

tems due to black organ markets in their home 

countries.20 So it is not surprising that 90 per cent 

of organ donors in Ontario are Caucasian.21 De-

spite TGLN’s purported efforts to better com-

municate to a diverse population, TGLN’s 

educational strategies have not made significant 

improvements on donation rates from minorities 

since Asian immigrants continue to exemplify 

low donation rates.22  

Currently, TGLN’s endeavors to educate the public 

consists of online postings about the need for organ 

donations and how to consent to donation. Addition-

ally, the website and information distributed by 

TGLN is only in French and English. Of course, there 

may be pamphlets distributed in different languages, 

but the inconsistency with other forms of media ham-

pers the implementation of promotional activities re-

garding organ donation in a multicultural setting. 

In the early 2000s, educational campaigns were 

planned, but such campaigns have not been executed 

since that time.23 By solely relying on online materi-

al and pamphlets for public education without cam-

paigning, TGLN arguably satisfies the TGLNA’s 

mandate to educate the public about organ donation. 

Contrarily, the language barrier and the lack of con-

tent that addresses misconceptions conveyed by vis-

ible minorities would only reach those who are 

fluent in Canada’s official languages, who under-

stand how to navigate the website, and who have the 

curiosity to seek this information. The information 

will not extend to members of the public who al-

ready carry misconceptions, reject the idea of organ 

donation, and as a result, refuse to seek more infor-

mation about the matter. Evidently, under the 

TGLNA, TGLN only acknowledges its mandated 

objectives. The TGLNA has no power to warrant an 

effective pursuit of these objectives, which generally 

hinders efficient raising of organ donation rates.  

In addition to the ineffective delivery of educa-

tion about organ donation, the TGLNA’s unclear 

definitions of deaths that are admissible for organ 

procurement contributes to confounded educa-

tional content about deceased organ donation. 

Section 7 of the TGLNA loosely states that a 

minimum of two doctors must determine the 

death of the donor according “to accepted medi-

cal practice”.24 Such a statement would suffice if 

the types of deaths accepted for donation had not 

recently expanded. In the past, organ donations in 

Ontario had always relied on brain-dead donors 

(DBD).25 In response to the low supply of organs, 

the government opened their deceased donor cri-

teria to cardiac-death donors (DCD).26  

While expanding the deceased donor criteria and 

the few restrictions that the TGLNA’s s. 7 impos-

es on such criteria should help increase organ do-

nations overtime, the insignificant enforcement of 

provincial standards in identifying and managing 

DCDs actually reduce future donations. Unlike 

DBD, there are two types of DCDs: controlled 

and uncontrolled. Controlled DCD occurs with 

pre-planned cardiac death whereas uncontrolled 

DCD, the most common and varied in its identifi-

cation, occurs with unexpected cardiac arrest.27 

While Europe has established more standardized 

protocols for the different types of DCDs, deter-

mining a deceased patient as DCD in Canada var-

ies by hospital, which jeopardizes the ethical and 

legal justification of DCD.28,29,30 In fact, the lack 

of a provincially standardized framework for de-

termining or managing DCD hinders the increase 

in organ supply by 20-50 per cent.31 Without 

standardized DCD protocols, TGLN cannot fully 

educate the public on how potential donors are 

identified since TGLN itself does not have pre-

cise criteria on how and when different types of 

deceased donors are ready for donation. 
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At times, a number of mandates in the TGLNA 

act more as policies and guidelines than firm 

laws. The TGLNA certainly ensures that TGLN’s 

operations meet legislated obligations to some 

degree. Sadly, the TGLNA has no measure to 

guarantee that TGLN meets its objectives more 

effectively. At the same time, the TGLNA cannot 

protect its legal power when the provincial gov-

ernment decides to make a change against what is 

stated within the Act. Last, limits of the TGLNA 

to amend its sections according to the speed and 

change in demographics or medical considera-

tions like DCD may endanger the way present 

and future decisions for organ donations are 

made. Without the political power, the facility to 

ensure full accountability from TGLN, or the ad-

justability to a constantly changing society, the 

TGLNA mainly prevents organ donation rates from 

accelerating to its full potential in Ontario.  

[Editor’s note: Hillary Chan, MHSc candidate, 

HBSc, is a research analyst at the Toronto Gen-

eral Hospital and a graduate student of the Trans-

lational Research Program under the University 

of Toronto’s School of Medicine. Previously, 

Hillary had worked in research at St. Michael’s 

Hospital, Sunnybrook Hospital, and Shandong 

University School of Medicine. If you wish to 

contact the author, please send an e-mail message 

to <info@hlcj.ca>.] 
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Current Events 

Anna Okorokov 

Events 

July 14, 2016–August 4, 2016 

Health Informatics Bootcamp 2:  

The 12 Challenges in Advancing eHealth 

Toronto, ON 

September 14, 2016 

Health Law in Canada in partnership with the  

Institute for Health, Policy, Management and  

Evaluation, University of Toronto 

A Roundtable on the Canada Health Act: Version 2.0 

Hart House, University of Toronto 

September 16, 2016 

Enterprise Risk Management in Health  

Care Settings 

Courtyard Toronto Downtown 

Toronto, ON 

September 26–27, 2016 

International Conference on Men’s Health 

Toronto, ON 

October 3–5, 2016 

Canadian Health Workforce Conference 2016 

Ottawa ON 

October 16–17, 2016 

The 6th Global Forum on Health Promotion 

Charlottetown, Prince Edward Island 

November 17–18, 2016 

Advancing Food Insecurity Research in Canada 

Toronto ON 

November 19–21, 2015 

The 7th National Health Law Conference: “The  

Future of Health Law”  

University of Ottawa  

Ottawa, ON 

Movers & Shakers 

Dr. Siddika Mithani became President of the Can-

ada Public Health Agency on April 11, 2016. 

Dr. Verna Yiu has been named Alberta Health 

Services President and CEO.  

Michael Mayne has been hired as the new chief 

executive officer of Health PEI. Former CEO Dr. 

Richard Wedge retired in May. 

Ron Van Denakker has been named as the Inter-

lake-Eastern RHA’s new chief executive officer 

(CEO) following the departure of John Stinson. 

Mike Parker will take over as president of the 

Health Sciences Association of Alberta following 

the resignation of Elisabeth Ballermann, who 

served as president from since 1995.  

Professor Paul W. McDonald has been appointed 

as Dean for a five-year term at York University’s 

Faculty of Health. 

Dr. Karen Grimsrud has been appointed as Alber-

ta’s new Chief Medical Officer of Health. 

[Editor’s note: Anna Okorokov, BA (Hons), LLB, 

completed her articles at a boutique civil litigation 

firm and was called to the Ontario bar in 

September. Anna is Managing Editor – Current 

Affairs for Health Law in Canada and can be 

contacted at <anna.okorokov@gmail.com>.] 

 

[Correction: We regret that Dr. Helen Sendero-

vich’s name was spelled incorrectly in the May edi-

tion of Health Law in Canada and apologize for the 

error.] 
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